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SUMMARY

This case is before the Northern Plains Intertribal Court of Appeals from the Spirit Lake Tribal
Court on an Emergency Petition for an Extraordinary Writ involving an action to recall Roger Yankton
Sr. as the Chairman of the Spirit Lake Tribe. A decision was entered by Judge Patrick Lee of the Spirit
Lake Tribal Court dismissing the recall petition and reinstating Roger Yankton, Sr. as the Tribal
Chairman. The Decision and Order of the Spirit Lake Tribal Court is vacated.
PER CURIAM.
Background

On July 16, 2013 the Spirit Lake Tribal Court invalidated a Recall Petition and reinstated Roger
Yankton Sr. as the Spirit Lake Tribal Chairman. Previously, Spirit Lake Tribal members had filed a
Recall Petition with the Spirit Lake Tribal Council, to call a general meeting to consider recalling Tribal
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Chairman Roger Yankton, Sr. A copy of the Recall Petition was provided to the Spirit Lake Election
Board to validate the signatures as eligible resident voters. The Tribal Council accepted the Petition and
the Vice-Chairman of the Tribal Council scheduled a general assembly ofthe tribal members in
accordance with Article IX § 4 ofthe Spirit Lake Constitution and By-Laws. On July 1, Yankton
proceeded to Tribal Court seeking to enjoin the July 1st Recall Hearing and a determination that the
Petition was invalid. The Recall Hearing occurred at a general assembly of the resident members and on
July 1st Roger Yankton~ Sr. was recalled as the Tribal Chairman.
Following his recall, Yankton went back to Tribal Court and at a status hearing raised the issue
that the Petition did not contain the signatures of 20% of the eligible resident voters. On July 16th the
Tribal Court, determined the Petition was invalid and void and that Roger Yankton, Sr. be reinstated to
the position of Tribal Chairman. On July 17,2013 the Intervenors and Interested Parties filed an
Emergency Petition for Extraordinary Writ with the Northern Plains Intertribal Court of Appeals. A stay
of Judge Lee's July 16th Order was issued. Roger Yankton, through his attorney, Vance Gillette, filed a
Motion to Dismiss with the Northern Plains Intertribal Court of Appeals for lack ofjurisdiction.
ANALYSIS
Jurisdiction
Petitioner, Roger Yankton, Sr., filed a Motion to Dismiss for lack ofjurisdiction. Yankton argues
that the Northern Plains Intertribal Court of Appeals (NPICA) is not the appellate court for the Spirit
Lake Tribe and thus lacks jurisdiction over this proceeding. Respondent Spirit Lake Tribe takes the
position that the NPICA is and has at all times been the designated appellate court for the Spirit Lake
Tribe.
Chapter 11 of the Spirit Lake Tribe Law and Order Code (SLTLOC) provides:
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Anyappealfrom the Spirit Lake Tribal Court shall be to the Northern Plains Intertribal Court of
Appeals. (SLTLOC Chapter 11- Appeals § 11-1-101.)

Unless it has been properly repealed, the code vests with the NPICA jurisdiction for appeals from the
Spirit Lake Tribal Court. For years, the NPICA has served as the appellate court for the Spirit Lake
Tribe.
Yankton takes the position that the Spirit Lake Tribal Council withdrew from the NPICA in
October of 20 12 with the adoption of Spirit Lake Tribe Resolution No. A05-13-003. Petitioner argues
the Resolution replaced the NPICA as the appellate court by creating a Spirit Lake Court of Appeals.
Respondent argues that reliance on Resolution No. AOS-13-003 as amending the SLTLOC and
creating a new Spirit Lake Appellate Court is error as the resolution does not comply with the
procedural and due process requirements expressly provided for in the amending language of Title I,
Chapter 3 of the SLTLOC. Respondent contends that Chapter 3 § 1-3-101ofSLTLOC is controlling.
The code states:

"Hereinafter, this Code may be amended in the following manner:
Prior to the enactment ofany resolution or ordinance, the Tribal Council at two (2)
general assemblies shall read the resolution or ordinance in its entirety, and the
floor openedfor comments. After comments and upon a majority vote ofthe Council,
the resolution or ordinance shall be deemed enacted... " (SLTLOC Chapter 3- Amendment § 13-101)
Respondent argues that Resolution No. A05-13-003 was never presented to the members at a
general assembly and did not receive comments prior to amending the SLTLOC. The text of the final
paragraph of Resolution No. A05-13-003 states:

"The Tribal Council shall, as soon as possible, schedule two assemblies for public information
on these amendments pursuant to Title L Chapted ofthe Law and Order Code ...such
amendments shall be submitted to the BIAfor review pursuant to Article VIll ".
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The Court agrees that the proposed amendments to the Law and Order Code must be presented to the
members at a general assembly in order to amend the Code. Petitioner has provided nothing to support
his argument that the SLTLOC has been amended by any action other than Resolution A05-13-003.
There is also nothing in the record indicate that Resolution No. A05-13-003 or any other action of the
Tribal Council that the proposed amendment was ever presented to the public at two general assemblies
of the members, or that the Resolution was ever presented to the Bureau of Indian Affairs for review
pursuant to Article VITI of the Spirit Lake Constitution.
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In addition, on July 17, 2013, the Spirit Lake Tribal Council enacted Resolution A05-13-142,
appointing the Northern Plains Intertribal Court of Appeals as the court of appellate record for the tribe
for fiscal year 2013-2014. There is no information in the record indicating that the procedure for
enacting this Resolution was defective. Even in the event that it was defective, the same result would
occur for the same reason; Le., the jurisdiction of the NPICA pursuant to the Spirit Lake Tribal Law and
Order Code Chapter 11 - Appeals § 11-1-101.
Accordingly, the Court holds that Resolution A05-13-003 did not amend the Spirit Lake Law
and Order Code. Therefore, the NPICA is the designated appellate court of the Spirit Lake Tribe and
Yankton's Motion to Dismiss for lack ofjurisdiction is denied.
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Parties
In his motion to dismiss the petition filed with this Court, Yankton argues that the Intervenors
should have intervened at the trial court level and exhausted its remedies there before coming to this
Court.
This Court's power to issue supervisory writs is discretionary and cannot be invoked as a matter
of right. We exercise our supervisory jurisdiction over lower courts rarely to rectify errors or to prevent
injustice where no adequate remedies exist. Our jurisdiction to issue supervisory writs is both appellate
and original in character, because supervisory proceedings are independent in nature with process
directed to a trial court, but our decision reviews the trial court's judicial act. See Burke, 32 N.D.L.Rev.
at 199-20 1 (comparing original supervisory jurisdiction and original jurisdiction to issue prerogative
write in publici juris cases). See also Saejke v. Stenehjem, 2003 ND 202. Because of the urgent nature of

1 There is nothing in the record and Petitioner provides nothing to indicate that Resolution No. A05-13-003
was ever implemented in any way such as selecting Judges or court staff.

The Court notes that on July 17,2013 the Spirit Lake Tribal Council, with a quorum present, expressed its
intent to have the NPICA continue providing appellate court services to the Spirit Lake Tribe for FY 2013
and 2014 with the adoption of Resolution No. A05-13-142.
2
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these proceedings and the necessity for a expedited decision, we exercise the power to issue this
supervisory writ.
Recall Proceeding
Tribal members circulated a petition to recall Roger Yankton, Sr. as Chairman of the Tribal
Council. After gathering signatures they presented the recall petition to the Tribal Council. The Tribal
Council provided a copy of the petition to the Election Board to validate the signatures as those of
resident eligible voters. The Election Board reviewed the signatures and in a meeting on June 24, 2013,
struck several names for various reasons. Subsequent to the initial review Roger Yankton asked for and
was given an opportunity to have a special meeting with the Election Board. That meeting occurred
June 28, 2013. At the meeting Yankton contested additional signatures on the Petition and more
signatures were struck. Following the June 28,2013, meeting of the Election Board, the Tribal Council
posted notice of the general assembly meeting for the resident members to consider Roger Yankton's
recall. Yankton immediately proceeded to the Tribal Court. He sought an injunction to stop the general
assembly and to have the petition declared invalid. Judge El Marie Conklin denied his injunction and
declined to review the validity of the Recall Petition. The Vice-Chairman of the Tribal Council then
proceeded with the Recall Hearing before a general assembly of the members on July 1,2013. Roger
Yankton, Sr. was recalled by a vote of the Tribal members at the general assembly meeting.
Following the general assembly recall proceeding, Yankton went back to the Tribal Court for a
status hearing on the Recall Petition and his request for an injunction. For reasons unclear in the record,
Judge Patrick Lee was assigned the case. On July 16,2013, the Tribal Court ruled that the Recall
Petition did not contain the signatures of20% of the eligible resident voters and was invalid and void at
its inception. Judge Lee further ordered Roger Yankton, Sr. be reinstated to the position of Spirit Lake
Tribal Chairman. Respondent Election Board and Interveners filed an Emergency Petition for
Extraordinary Writ and response to Yankton's Motion to Dismiss.
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The Spirit Lake Constitution guarantees tribal members the right to recall or reinstate members
of the Tribal Council. Article IX provides the governing framework for recalling elected officials. Most
relevant to this proceeding Article IX § 4 provides:

The members ofthe Tribe shall have the power to recall or reinstate any member ofthe Tribal
Council. The tribal Chairman, or in his absence or in the case ofhis involvement, the ViceChairman, shall call a general meeting ofthe qualified resident voters ofthe district or districts
represented by a council member or members for the purpose ofconsidering the recall or
reinstatement ofa council member or members upon filing with the council office a petition
containing the signatures ofnot less than 20% ofthe qualified resident voters ofthe district or
districts ofthe council member or members involved.

If the Tribal Chairman or in the case of

his absence or in the case ofhis involvement the Vice-Chairman, fails to call such a meeting, it
will then be the duty ofthe Tribal Court to call such a meeting.

A general meeting shall be held at the Kennedy Hall at Ft. Totten, North Dakota, commencing at
10:00 a.m. on the 7th day after filing ofsuch petition with the council office. Notice ofsuch
meeting shall be postedfor not less than five days prior to the date ofthe meeting in three public
places in the district or districts represented by the council member whose recall or
reinstatement is sought. ...

Article IX § 4 prescribes the process that must be followed in order to recall a member of the Tribal
Council. The process includes tribal members, the Tribal Chairman or Vice-Chairman, the Tribal
Council and potentially the Tribal Court. The § 4 process starts when a Recall Petition is filed with the
Tribal Council. Importantly, the filing of the Petition also starts the seven day timeframe for having a
general assembly to consider the recall of the named Tribal Council member.
The Vice-Chairman calls a general assembly of the members to consider the recall the 7th day
after the filing of the petition. The Vice-Chairman posts public notice of the general assembly meeting
five days prior to the meeting. Should the Vice-Chairman fail to call the general assembly meeting, it
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then becomes the duty of the Tribal Court to call such a meeting. However, a Recall Petition must
include at least 20% of the signatures of the qualified resident voters. The process of determining the
minimum signature threshold is not expressly prescribed in Article IX § 4. However, the responsibility
rests with the Vice-Chairman in an action to recall the Chairman. This is his constitutional duty under
Article IX § 4.
In the case before us, the Tribal Election Board performed the ministerial task of reviewing the
signatures on the Petition. This does not mean that the Election Board made the Constitutional
determination that the Petition was valid or invalid. Following the review of the signatures, the Election
Board's ministerial task was complete. The Vice-Chairman of the Tribal Council then performed his
Article IX § 4 duty of calling the general assembly meeting.
If the Vice-Chairman had not called the general assembly the Tribal Court would have had the
Constitutional responsibility to call the general assembly meeting. That is the only constitutionally
prescribed responsibility of the Tribal Court in the recall process.
In this case, following the determination of the validity of the Recall Petition by the ViceChairman, and the recall vote removing Yankton at the general assembly meeting, the Tribal Court ruled
the petition invalid and reinstated Yankton as the Chairman. This was error. As stated in the text of the
Constitution, the Tribal Courts role in the Article IX § 4 recall process is to call the general assembly if
the Vice-Chairman fails to do so. That does not include invalidating a petition determined to be valid by
the tribal official having constitutional responsibility to determine its validity. That did not happen here
and the Court lacks express constitutional or any other authority to invalidate a recall petition. See Hall
v. Three Affiliated Tribal Election Board, CV-02-02-07 [Unless specific authority is granted under the
Tribal Constitution or statutes, tribal courts have no jurisdiction over tribal elections]. While section 10
of the Election Code grants the Tribal Court jurisdiction with respect to "challenges to any decision of

7

the Devils Lake Sioux Tribal Election Board on a protest, appeal, or challenge concerning any candidate
or the conducting of the primary or general election," such is not the case here. This case involves the
challenge not of any candidate, but of an elected official. We decline to insert the authority of the Tribal
Court into invalidating petitions in the recall process. That may be within the purview of the Tribal
Council to extend the authority of the Tribal Court into other actions in the recall process. However,
unless and until the Tribal Council adopts laws and regulations so doing and other regulations governing
the recall process as is contemplated under Article IX § 2 the Tribal Court must stay its hand. Because
the Tribal Court lacks authority to invalidate the Recall Petition, the July 16,2013 Decision and Order
of the Spirit Lake Tribal Court is VACATED.
Filed this 6 day of September, 2013.
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